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This case originated as an action to coll ect nonies due under
the terns of a prom ssory note executed by the defendant to the
plaintiff First Tennessee Bank, National Association. An answer
was filed by the defendant admtting the execution of the note and
that there was an outstandi ng bal ance thereon. He also filed a
counterclaimin which he sought a setoff and damages for forged
checks drawn on his account and paid by the bank. The trial court
on notion of the plaintiff, entered a summary judgnment agai nst the
def endant on the original conplaint and di sm ssed the counterclaim
A judgrment in the amount of $34,399.24 was entered against the
defendant. This appeal resulted. W affirm the judgnment of the

trial court.

The defendant chall enges the propriety of the trial court's
action in granting the plaintiff's notion for sunmary judgnent.
The primary thrust of the argunment put forth by the defendant is
that the bank was negligent by failing to exercise ordinary care
and to act with commercial reasonableness in dealing with the

def endant's account.

Under the undisputed facts in the case, the defendant's
bookkeeper had, for a period of years (1992-1995), forged the
def endant's nane on a | arge nunber of checks, cashed t he checks and
used them for her benefit. She is now under indictnent for

enbezzl enment. The defendant admits that it was the practice of his



office for him to sign checks payable to cash and have the
bookkeeper take themto the bank, cash them for him and give him
t he cash. The bookkeeper apparently forged several checks nade
payabl e to cash, cashed the checks and converted the funds to her
own use. She further wote checks to others in paynment of her

personal obligations.

The record further reflects that the bank had sent statenents
of the defendant's account, including canceled checks, to him at
t he proper address every nonth. The defendant adm ts receiving the
statenents and that he did not review the canceled checks nor
reconcil e his account during the period within which the enbezzl e-
ment took place. Rather, he delegated that duty to his bookkeeper
who is charged with enbezzl enent. The defendant discovered the
forgeries sonetime in 1995 and reported themto the bank on Apri

6, 1995.

STANDARD OF REVI EW

Qur standard of reviewin considering the propriety of summary

judgnment is as follows:

The st andards governing an appellate court's review
of a trial court's action on a notion for summary
judgnment are well settled. Since our inquiry involves
purely a question of |aw, no presunption of correctness
attaches to the trial court's judgnent, and our task is
confined to review ng the record to determ ne whet her the



requi renents of Tenn. R Cv. P. 56 have been net. Cowden
v. Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn.
1991). Tenn. R Cv. P. 56.03 provides that sumary
judgnment is only appropriate where: (1) there is no
genui ne issue with regard to the material facts rel evant
to the claimor defense contained in the notion, Byrd v.
Hall, 847 S.w2d 208, 210 (Tenn. 1993); and (2) the
nmoving party is entitled to a judgnment as matter of |aw
on the undisputed facts. Anderson v. Standard Regi ster
Co., 559 (Tenn. 1993). The noving party has the burden of
proving that its notion satisfies these requirenents.
Downen v. Allstate Ins. Co., 524 (Tenn. 1991).

The standards governing the assessnent of evidence
in the summary judgnent context are also well estab-
lished. Courts must view the evidence in the |ight nost
favorable to the nonnoving party and nust al so draw all
reasonabl e inferences in the nonnoving party's favor
Byrd, 847 S.W2d at 210-11. Courts should grant a sunmary
j udgnment only when both the facts and the conclusions to
be drawn from the facts permit a reasonable person to
reach only one conclusion. Id.

Carvell v. Bottons, 900 S.W2d 23 (Tenn. 1995).

The chancel | or issued a schol arly nmenmorandum opi ni on i n which
he found that there were sone disputed issues of fact but that
there was no genuine issue of a material fact which required that
the case be tried. The chancellor noted that "[o]ne of the
fundanmental principles of commercial law is that 'no person is
liable on an instrunent unless his signature appears thereon'"

citing Kaley v. Union Planter's Nat'l Bank, 775 S.W2d 607, 609. He

further correctly noted that there are exceptions to this general
rule. The exception upon which the court bases its decision is the
provisions of T.C. A 8 47-4-406, which at all times nateria

provi ded as foll ows:



47-4-406, Custoner's duty to discover and report
unaut hori zed si gnature or aut horizati on.—(1) When a bank
sends to its custoners a statenent of account acconpani ed
by itens paid in good faith in support of the debit
entries or holds the statenent and itens pursuant to a
request or instructions of its custoner or otherwise in
a reasonable manner makes the statenent and itens
available to the custoner, the custonmer nust exercise
reasonable care and pronptness to exam ne the statenent
and itens to discover his unauthorized signature or any
alteration on an itemand nust notify the bank pronptly
after discovery thereof. (Enphasis added).

(2) I'f the bank establishes that the custoner fail ed
Wi th respect toanitemto conply with his duties inposed
on the custonmer by subsection (1) the custoner is
precl uded from asserting agai nst the bank:

(a) H's unauthorized signature or any alteration
on the itemif the bank al so establishes that
it suffered a | oss by reason of such failure;
and

(b) An unaut horized signature or alteration by the
same wrongdoer on any other itempaid in good
faith by the bank after the first item and
statenment was available to the custoner for a
reasonabl e period not exceeding fourteen (14)
cal endar days and before the bank receives
notification from the custoner of any such
unaut hori zed signature or alteration.

(3) A custonmer who does not within one (1) year from
the tine the statenent and itens are nmade available to
the custonmer (subsection (1)) discover and report his
unaut hori zed signature or any alteration on the face or
back of the itemor does not wwthin three (3) years from
that tinme discover and report any unauthorized endorse-
ment is precluded from asserting against the bank such
unaut hori zed si gnature or endorsenent or such alteration.

(4) If under this section a payor bank has a valid
def ense agai nst a claimof a custoner upon or resulting
frompaynent of an itemand wai ves or fails upon request
to assert the defense the bank may not assert agai nst any
collecting bank or other prior party presenting or
transferring the itema cl ai mbased upon t he unaut hori zed
signature or alteration giving rise to the custoner's
claim [Acts 1963, ch. 81, 8 1 (4-406)I 1991, ch. 52, §
3.1]



The defendant insists that it is necessary to look to the
| egi sl ative history of T.C.A. 8 47-4-406 for a proper interpreta-
tion of the enactnent. W are of the opinion that the statute is

unanbi guous and that the legislative history is irrelevant.

The nost basic rule of statutory construction is
to ascertain and give effect to the intention and purpose
of the legislature. Worrall v. Kroger Co., 545 S. W 2d 736
(Tenn. 1977). Legislative intent or purpose is to be
ascertained primarily from the natural and ordinary
meani ng of the | anguage used, w thout forced or subtle
construction that would Iimt or extend the neaning of
t he | anguage. National Gas Distributors, Inc. v. State,
804 S.W2d 66 (Tenn. 1991). Were the | anguage cont ai ned
within the four corners of a statute is plain, clear, and
unanbi guous and the enactnent is wthin |egislative
conpetency, "the duty of the courts is sinple and
obvi ous, nanely, to say sic lex scripta, and obey it."
MIler v. Childress, 21 Tenn. (2 Hum) 319, 321-22
(1841).

The defendant also insists that the bank is subject to

conparative negligence as adopted in Mlntyre v. Ballentine, 833

S.W2d 52 (Tenn. 1992) W find no authority for this proposition
as the statute existed at tinmes material to this dispute. The
statute was anended in 1995. The 1995 anendnent added several
provisions to T.C. A 8§ 47-4-406 including a provision that "[i]f
the custoner proves that the bank did not pay the item in good
faith, the preclusion under subsection (d) does not apply." The
comments to the official text after the 1995 anendnent seem to

i ndicate that conparative negligence may now be a consideration



under

this section of the code. The conmments, in pertinent

are as foll ows:

4. Subsection (e) replaces former subsection (3) and
poses a nodified conparative negligence test for deter-
mning liability. See the discussion on this point in
the Comments to Sections 3-404, 3-405, and 3-406. The
term "good faith" is defined in Section 3-103(a)(4) as
i ncl udi ng "observance of reasonabl e commerci al standards
of fair dealing.”™ The connotation of this standard is
fairness and not absence of negligence.

part

Si nce, however, this amendnent was not enacted until after the

dates material to this case, the anendnent has no consequence as to

t he out come here.

Vendi

ng Chattanooga, Inc., v. American Nat'l Bank & Trust Co.,

W bel ieve that the sane reasoning as appliedin

730

S.W2d 624 (Tenn. 1987) is applicable here. In Vending, the court

not ed:

In a forgery case, we start with the basic prem se
and rule of |law that between the custoner and the bank,
t he bank nust bear the | oss where noni es have been paid
out duetoathird party forging the custoner's signature
on a check. Tenn. Code Ann 8§ 47-3-401(1), provides "No
person is liable on an instrunent unless his signature
appears thereon.” The signhature of the drawer is one of
the essential elenents to the validity of a check and the
general rule is the bank rmust know t he genui neness of the
depositor's signature. Anerican National Bank v. MIes,
18 Tenn. App. 440, 79 S.W2d 47 (1935).

An exception to this general rule is contained in
T.C. A 8§ 47-4-406, which, as pertinent here provides:

Custoner's duty to di scover and report unauthorized
signature or alteration. --(1) Wwen a bank sends to its
custoner a statenent of account acconpanied by itens paid
in good faith in support of the debit entries or holds



the statenent and itens pursuant to a request or instruc-
tions of its custoner or otherw se in a reasonabl e manner
makes the statenent and itens avail able to the custoner,
t he cust oner nust exerci se reasonabl e care and pronpt ness
to examne the statenent and itens to discover his
unaut hori zed signature or any alteration on an item and
must notify the bank pronptly after discovery thereof.

(2) If the bank establishes that the custoner failed with
respect to an itemto conply with the duties inposed on
t he custoner by subsection (1) the custoner is precluded
from asserting agai nst the bank:

(a) his unauthorized signature or any alter-
ation on the itemif the bank al so establishes that
it suffered a | oss by reason of such failure; and

(b) an unaut hori zed signature or alteration by
t he sane wongdoer on any other item paid in good
faith by the bank after the first item and state-
ment was available to the custoner for a reasonabl e
period not exceeding fourteen (14) cal endar days
and before the bank receives notification fromthe
custoner of any such wunauthorized signature or
al teration.

(3) The preclusion under subsection (2) does
not apply if the customer establishes |ack of
ordi nary care on the part of the bank in paying the

item(s).*

The appel | ant bank contends that the trial court and
the Court of Appeals were in error in the application of
the facts of this case to the |aw as contained in T.C A
8§ 47-4-406, in that: (1) plaintiff, Vendi ng Chattanooga,
Inc., did not exercise reasonable care to examne its
bank statenent and the enclosed checks in order to
di scover the unauthorized signatures of its president on
the forged checks, and failed to report the forgeries to
the bank as required by law, and (2) the bank exercised
ordinary care in honoring the checks bearing the forged
si gnat ur es.

Al'l forty checks i nvol ved "an unaut hori zed si gnature
or alteration of the sane wongdoer,"” and thus the
special provision of subsection (2)(b) of T.CA 8
47-4-406 cones into play. Thus, if the custoner is found
not to have exercised reasonable care in exam ning the

MThis provi sion was renoved by the 1991 amendnent.
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bank statements, the bank would not be liable for
forgeries paid after the first forged check and st at enent
was avail abl e to the custoner for a reasonabl e peri od not
exceedi ng fourteen cal endar days before the bank receives
notification fromthe custoner of the forgery.

The defendant readily admits that he did not exam ne the
statenents of account and checks that were sent to hi mby the bank.

H s deposition testinony discloses the follow ng:

Q Al right. But with respect to, say, this period
of about a year and a half, two years that she [the
bookkeeper] worked for you, how many tinmes do you
think you would have |ooked at a bank statenent
fromFirst Tennessee Bank on this account?

A Maybe four or five tines.

Q Al right. Ws there anything that you noticed on
any of those four or five occasions that was un-
usual ?

A Not hi ng unusual at the tine.

Q Al right, sir. But did you not attenpt to match

the checks that were in those statenents with the
statenents thensel ves, did you?

A No, sir. | just accepted it as a true copy and
what ever .
Q But you would be aware of the fact that the best

way or easiest way to detect a forgery would be to
conpare the check itself with the entry on the
statenent, correct, sir?

A That's correct.
Q Al right. In other words, you | ooked at nunerous

checks here a few mnutes ago and could tell wus
easily which were not forgeries, right?



A Well, | looked at these at length an hour or two
ago. | didn't study the ones that cane through as
closely as | did these today.

Q My point is, Dr Quillian, had you |ooked at the
checks when they cane in each nonth, each and every
month, nonth in and nonth out, you could have
detected which were your signatures and which were
forgeries?

A If I'd been alert, alert enough to, |I would have,
but | had no idea that anythi ng was w ong.

Q Okay. But 1'm not asking you, and | would ask or
request that you answer ny question. Had you
| ooked at those checks, you could have detected
whi ch ones were forgeries, could you not?

A | could. | have done so today.

* * * * *

Sinmply stated, the defendant failed to exercise reasonable
care and diligence in discovering the forgeries and did not tinely
notify the bank. "... a depositor nust be held chargeable wth
know edge of all the facts that a reasonable and prudent exam na-
tion of the returned bank statements woul d have disclosed had it
been nmade by a person on the depositor's behalf who had not

participated in the forgeries."” Vending Chattanooga, supra.

I n conclusion, we concur with the findings of the trial court
that there are no material issues in this case which require a

trial. W affirmthe judgnent of the trial court in all respects.
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Costs of this case are assessed to the defendant. This case

is remanded to the trial court.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge

Charles D. Susano, Jr., Judge
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JUDGMVENT

This appeal cane on to be heard upon the record from the
Chancery Court of Ham |ton County, briefs and argunment of counsel.
Upon consi deration thereof, this Court is of opinion that there was
no reversible error in the trial court.

W affirm the judgnent of the trial court in all respects.
Costs of are assessed to the defendant. This case is remanded to

the trial court.
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